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Because PFAS do not break down easily, they 
can accumulate in the environment and have 
been found in soil and water throughout the 

United States.

Federal PFAS regulation and the states
By Louise Dyble, Esq., and Angela Levin, Esq., Troutman Sanders LLP

MARCH 31, 2020

The Environmental Protection Agency kicked off 2020 by taking 
the first substantive steps to implement an action plan for per- and 
polyfluoroalkyl substances, commonly known as PFAS, including 
evaluation of drinking-water standards for some varieties.

New federal PFAS reporting requirements took effect as well: 
Federal legislation passed in December 2019 led to the agency’s 
addition of 172 PFAS to the Toxics Release Inventory, with more to 
be added under a separate federal rulemaking proposal currently 
under consideration. 

PFAS are synthetic chemicals used in a wide range of products and 
consumer goods, from fire retardants to nonstick cookware, stain-
resistant carpets and clothing, food packaging, and cosmetics. 

Because PFAS do not break down easily, they can accumulate in 
the environment and have been found in soil and water throughout 
the United States. Their effects are uncertain, but studies have 
linked certain PFAS to various health issues including endocrine 
problems, negative reproductive effects and cancer. 

The EPA’s recent actions constitute its most significant steps toward 
regulating PFAS since 2016, when the agency issued non-binding 
advisories under the Safe Drinking Water Act recommending 
maximum exposure levels for the two most-studied substances: 
perfluorooctanoic acid or PFOA, and perfluoroctane sulfonate or 
PFOS.1 

STATE ACTION, LITIGATION
Due to growing public concern over the absence of action at the 
federal level , states have been busy developing and implementing  
a wide range of new rules, policies and standards covering dozens 
of different PFAS based on new scientific research. 

These regulations vary in substance, stringency and most of all in 
their potential to endure once EPA regulations are finalized. 

The outcome of federal decision-making could also affect dozens 
of high-profile PFAS lawsuits making their way through courts 
around the country. 

Generally, federal environmental laws establish a floor rather than 
a ceiling on environmental regulations. 

The Clean Water Act, the SDWA and the Comprehensive 
Environmental Response, Compensation, and Liability Act all 

have savings clauses preserving states’ authority to enforce stricter 
standards if they do not conflict with federal regulatory schemes. 

As a result, the EPA’s efforts may not have direct implications for 
state-level regulatory programs. Still, the agency’s new initiative 
could have important legal and political consequences for state 
action related to PFAS. 

Some of the most significant state efforts to manage and address 
PFAS include adopting drinking water and groundwater standards, 
implementing PFAS testing and reporting requirements, setting 
cleanup standards, and filing litigation claims. 

DRINKING WATER STANDARDS
Under the SDWA, when the EPA identifies a new candidate 
contaminant, it has authority to determine whether to regulate 
that substance and identify a maximum contaminant level goal. 

Following a review of adverse health effects, health risks, and the 
incremental costs and benefits associated with proposed values, 
the EPA adopts an enforceable national primary drinking water 
regulation: either a maximum contaminant level or a treatment 
technique based on the best available technology. 

Primary standards go into effect three years after they are 
adopted, and they are reviewed every six years in light of new 
data, information and technologies. The EPA’s recent proposal is 
the first step in that process, and it represents the agency’s initial 
thinking on whether to regulate PFAS under the SDWA. 

It is too early to predict the outcome of the PFAS drinking water 
rulemaking — the EPA could adopt standards that are more 
stringent than current health advisory levels as easily as it could 
ratchet down limits. 

The EPA also could decline to adopt any drinking water standards 
after reviewing comments and considering feasibility, including 
cost and the efficacy of available remediation technologies. 
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adopting drinking water and groundwater 
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and reporting requirements, setting 
cleanup standards, and filing  
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In the meantime, the federal benchmark for PFAS in water 
supplies is the 2016 EPA health advisory. The advisory 
recommends limiting exposure to drinking water with PFAS 
and PFOA to a combined concentration of 70 parts per 
trillion, but it does not establish binding limits. 

In the absence of federal limits, a handful of states have sought 
to adopt enforceable limits at or below the advisory levels. 

In June 2019, New Hampshire adopted PFAS restrictions more 
stringent than EPA health advisory levels, limiting PFOA to  
12 ppt and PFOA to 15 ppt, and adding limits for two more 
substances not regulated by the EPA: PFHxS (18 ppt) and 
PFNA (11 ppt).2 

A municipal utility and manufacturer have challenged those 
standards, resulting in an injunction suspending them until a 
cost-benefit analysis can be completed.3 

And even as Illinois regulators are undertaking a rulemaking  
to set groundwater standards, state lawmakers are 
considering a bill specifying that PFAS drinking water limits 
cannot exceed “EPA health advisory or regulatory levels.”9 

Regardless of each state’s current status with respect to 
PFAS regulation, states will be tracking the timing and 
substance of the EPA’s rulemaking process closely to inform 
their own regulatory evaluations. 

The EPA’s signal that it is moving forward with evaluating 
PFAS drinking water standards could stall or scuttle ongoing 
efforts to adopt state-level drinking water limits, especially 
in states that have prohibitions on or policies against more 
stringent regulations, like Alaska, Michigan and North 
Carolina. 

It may have less of an impact in states that have already 
decided to move ahead, like New Jersey and Vermont. It could 
even spur state-level action in states that are unsatisfied 
with the EPA’s final determination. 

REPORTING, TESTING AND MONITORING
The EPA’s recent initiatives also include ramping up data 
collection to better understand the scope and extent of PFAS 
releases. 

The agency created the Toxics Release Inventory program 
in 1986 under the Emergency Planning and Community 
Right-to-Know Act to provide the public with information 
regarding the manufacture, use and disposal of chemicals 
that may pose a threat to human health and the environment. 

The EPA recently added 172 PFAS to the TRI program 
for the 2020 reporting period, with more to be added 
under a separate federal rulemaking proposal also under 
consideration by the agency. 

This data collection effort follows an earlier requirement 
that agency imposed on public water systems to test for six 
PFAS every five years as part of the unregulated contaminant 
monitoring rule under the SDWA.10 

States also have developed PFAS data collection 
mechanisms, at times going much further than the EPA’s 
monitoring requirements. 

For example, California’s program for addressing PFAS 
has focused heavily on testing and reporting, and it 
demonstrates the potential to leverage the power of reporting 
and notification requirements at the state level. 

Legislation that took effect on Jan. 1 authorizes the state’s 
Water Resources Control Board to order water providers to 
test for PFOS and PFOA.11 

Water systems must report these PFAS to local governments 
when levels exceed the adopted notification level. If they 

More recently, New Jersey and Vermont both adopted 
enforceable interim standards for PFAS in drinking 
water, also well below EPA health advisory levels.4 
New York, Massachusetts and Michigan are all in the midst of 
rulemakings to adopt PFAS drinking water standards.5 

In other states, PFAS regulation in the absence of federal 
standards faces resistance: Alaska took the plunge in August 
2018, adopting regulations that limited the combined total of 
five PFAS compounds in drinking water to 70 ppt. It retreated 
less than a year later, rescinding the standard in favor of a 
policy deferring to EPA standards.6 

Several states considering PFAS limits have adopted legal 
mechanisms that would make it difficult or impossible to 
implement more stringent state limits once the EPA adopts 
a regulatory standard or a makes a formal determination 
against regulation. 

Michigan, which adopted some of the strictest state water 
quality requirements in the country after high levels of lead 
were found in Flint water supplies in 2014, nevertheless 
passed a “no stricter standards” law in 2018 that an EPA 
primary drinking water standard could trigger.7 

North Carolina, which is currently considering PFAS limits for 
groundwater, adopted a similar law in 2014.8 
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As in other areas of PFAS regulation, 
states are taking independent action, 

designating PFAS as hazardous 
substances under state law and initiating 

their own cleanup actions. 

exceed the designated response level, water providers must 
either notify customers or take wells out of service.12 

In February, California regulators announced that they 
were lowering response levels from a maximum of 70 ppt 
combined for PFOA and PFOS to 10 ppt for PFOA and 40 ppt 
for PFOS. State officials also requested recommendations 
for notification levels for six additional PFAS that had been 
detected in California water supplies.13 

Water providers throughout California have removed 
hundreds of wells from service since the state announced 
reporting requirements.14 

California’s testing and reporting requirements are not 
absolute restrictions, but they may be nearly as effective at 
forcing change by motivating water suppliers to seek new 
sources that enable them to avoid customer notification and 
associated litigation risk. 

California’s strict customer notification requirements for PFAS 
are unique, but at least three other states also have testing 
and reporting requirements for PFAS in drinking water. 

Connecticut required all public water systems serving more 
than 10,000 people to start testing for PFAS in 2013, and it 
set action levels at 70 ppt for the sum of five PFAS in 2016.15 

Reliable data is necessary to inform appropriate action to 
resolve PFAS issues once scientifically based risk levels have 
been established. 

But without a framework for interpreting and responding 
to that data, dissemination can raise unfounded alarm, 
force water providers and other businesses to modify their 
operations, and needlessly increase litigation risk. 

REMEDIATION AND DISPOSAL
One federal-level option for addressing PFAS is hazardous 
substances designation under CERCLA, which would support 
federal investigation and remediation and potentially trigger 
strict liability for former and current owners and operators of 
facilities where PFAS were used or discovered. 

To this end, the EPA issued a notice of proposed rulemaking 
for a CERCLA listing in 2019, as well as guidance for 
addressing groundwater contamination at federal cleanup 
sites.18 

According to its 2020 PFAS action plan, the agency is moving 
forward with the development of a proposal to designate 
PFOA and PFOS as hazardous substances. 

Still, the EPA is facing pressure to move more quickly after 
22 state attorneys general called on Congress in December 
2019 to require the agency to begin the CERCLA process. 

They said such action would promote cleanup of some of the 
most impacted sites across the country, including hundreds 
of current and former military sites. 

As in other areas of PFAS regulation, states are taking 
independent action, designating PFAS as hazardous 
substances under state law and initiating their own cleanup 
actions. 

New York, which in 2016 became the first state to designate 
certain PFAS as hazardous substances, has included PFAS 
remediation requirements in consent decrees for at least 
three sites. 

This year, New York adopted a requirement for PFAS 
screening at all sites undergoing investigation to inform 
potential cleanups or to qualify for brownfield development 
subsidies.19 

Minnesota settled cost claims against 3M for $850 million in 
2018, based in part on the state’s listing of certain PFAS as 
hazardous substances.20 

New Mexico’s enforcement of its PFAS standard sparked a 
legal battle with the military. The Air Force has staunchly 
resisted the state’s violations notices and demands for 
remediation of PFAS in water and soil.21 

Claims for state and local cleanup costs are often 
unpredictable and based on state-level common law claims. 

Michigan initiated a statewide testing program in 2018, which 
includes quarterly sampling requirements for water supplies 
with PFAS levels greater than 10 ppt.16 And Vermont passed a 
law requiring 650 public water suppliers to test for PFAS by 
Dec. 1, 2019.17 

These monitoring and notification requirements are likely to 
have a much more direct and immediate impact on water 
suppliers and the broader community than the EPA’s current 
SDWA regulatory process, which will take several years to 
play out. 

In addition, state-level data collection requirements will not 
be preempted or otherwise affected by the EPA’s addition of 
PFAS to the TRI program. 

As a result, the regulated community will be forced to comply 
with several different reporting requirements, each of which 
may have conflicting reporting methodology, potentially 
creating a confusing and conflicting message for the public. 
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While extending strict liability and the notoriously complex 
rules and procedures for cleanups under CERCLA to PFAS 
may seem extreme, doing so could reduce the uncertainty 
and risk surrounding PFAS cleanup liability by providing 
structured procedures and resolution for investigation, 
remediation and cost allocation. 

PENDING AND PROSPECTIVE LITIGATION
Finally, the EPA’s recent regulatory efforts may have a 
significant impact on litigation — for good or bad. For 
example, the agency’s recent addition of 172 PFAS to the TRI 
program (with further additions likely) has the potential to 
expose a wide range of litigation targets to potential plaintiffs. 

On the other hand, once the EPA finalizes the drinking water 
regulatory determination, it could stymie litigation. Even 
if compliance with applicable regulations does not absolve 
defendants of liability, courts assign significant weight to 
standards adopted or rejected by expert agencies based on 
systematic review of scientific knowledge under the scrutiny 
associated with public notice and comment. 

While adopting laws and regulations addressing PFAS has 
proven to be slow and difficult, the pace of new litigation 
involving PFAS appears to be accelerating. 

Federal decisions establishing limits on PFAS — or definitively 
declining to do so — could slow that acceleration and support 
the successful resolution of many ongoing lawsuits. 

Particularly in cases where courts must evaluate risks and 
impacts of exposure to PFAS to address common law claims 
such as nuisance, negligence and trespass, federal standards 
could be critical to resolving litigation. 

VOLATILITY LIKELY TO CONTINUE
Even if the EPA moves quickly on new PFAS regulations, 
including drinking water standards and CERCLA listings, the 
volatility surrounding PFAS is likely to continue. 

Dozens of states have already taken independent action on 
a broad range of rules and standards and have the right 
to continue to implement those actions in the face of EPA 
regulation. 

And new lawsuits are being filed on a weekly and even daily 
basis, creating a common-law based framework for PFAS 
regulation by courts. 

Nevertheless, federal rulemaking and legislation could result 
in some benefits by reducing uncertainty and providing tools 
to coordinate responses effectively and allocate resources. 

In the meantime, due to the fractured nature of state-driven 
and court-driven standards, tracking and responding to 
important developments in PFAS regulation will continue to 
be a major challenge for stakeholders. 
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